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The jury awards large
damages; now what?
By Anthony V. Agudelo
and Grace L. McGuire
The jury has just rendered a large damage
award to the plaintiff in your tort case. Now
what do you do if you are counsel for the
defendant, and what can you expect if you
are counsel for the plaintiff?
Two recent Supreme Judicial Court decisions, though presented with the opportunity, declined to engage in a true substantive review of the excessiveness of large
damage awards. These decisions make clear
that the post-verdict action that will determine the amount of the ultimate award is in
the trial court, not the appellate court.
In light of these decisions, counsel representing defendants should consider, prior
to verdict, requesting verdict forms that require the jury to specify the sums for each
category of damages, as they facilitate review of significant damage awards. And,
after verdict, defense counsel should pursue remittitur because it provides a greater
chance of success in reducing the size of the
award than does an appeal.
Recent SJC decisions
In the last few years, the SJC has upheld two damage awards over $15 million: one solely based on compensatory
damages, and another that included punitive damages.
In Reckis v. Johnson & Johnson, 471 Mass.
272 (2015), the plaintiff was a child who
had an adverse reaction to a pain medicine. Finding that the defendant had failed
to give adequate warnings, the jury awarded the child $50 million in compensatory
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damages and each of her parents $6.5 million in loss of consortium damages.
In Aleo v. SLB Toys USA, Inc., 466 Mass.
398 (2013), the plaintiff ’s decedent suffered
catastrophic injuries and ultimately died
after the inflatable pool slide she was using deflated, causing her to hit her head on
the pool. The jury awarded her estate $2.64
million in compensatory damages and $18
million in punitive damages.
Both verdicts were appealed to the SJC.
The SJC in Reckis only cursorily reviewed
the damage award for excessiveness, citing
the “problem” created by the general damages award that did not specify which portion, if any, of the total award represented
specific categories of damages such as future
medical expenses, pain and suffering, and
loss of future earning capacity.
Though defense counsel on appeal attempted to solve the “problem” by assuming that the entire award was premised on
two of the categories (i.e., that the entire $50
million award was based on future medical
expenses or entirely based on pain and suffering), the SJC rejected the approach and
refused to engage in speculation about the
basis of the jury’s award.
The SJC then declined to compare the
Reckis verdict to other large tort damage
awards, describing such a comparison as a
“dangerous game.”
Finally, the SJC stated that, in any event,
it did not find the award to be excessive. By
way of support, it recounted the worst of
the plaintiff ’s injuries but did not provide
any other analysis of why those injuries supported the award.

In Aleo, to evaluate the jury’s award of
punitive damages, the SJC recognized that
it may not substitute its judgment for that
of the jury, but dutifully marched through
the due process analysis required by the U.S.
Supreme Court in BMW of N. Am., Inc. v.
Gore, 517 U.S. 559 (1996).
That analysis requires the reviewing court
to determine whether the amount is “grossly
excessive” by considering: (1) the degree of
reprehensibility of the conduct, (2) the ratio
of the punitive award to the actual harm inflicted, and (3) a comparison of the punitive
award to available criminal or civil penalties
for the conduct.
Ultimately, the SJC focused its analysis most heavily on the ratio of the punitive
damage award to the compensatory damage
award, finding that the seven-to-one ratio in
the Aleo case was acceptable under prior Supreme Court and Massachusetts precedent.
It declined to parse the ratio based on analogies to other cases in which lower ratios of
punitive to compensatory damages were upheld or overturned.
Importance of remittitur motions
Although the Aleo and Reckis decisions
apply different analytical tests for review of
the large damage awards, they both demonstrate the difficulty of obtaining substantive review for excessiveness of a verdict
on appeal.
The SJC has consistently declined to provide a “test” of excessiveness in the compensatory damage realm, but at the same time
will not compare verdicts between cases,
making substantive review of large verdicts
virtually null.
Accordingly, with options limited on appeal, remittitur motions provide defense
counsel with the best chance of obtaining a thorough review of a large tort damage award.
In a motion for remittitur, the defendant
asks the trial court to find that the award of
damages is not supported by the evidence
in the record and to reduce the award to
one that is supported by the evidence. It is

usually accompanied by a motion
for directed verdict or a new trial,
and a consideration
of whether remittitur is justified is actually required by
Massachusetts Rule
of Civil Procedure
59(a) before a new
trial can be granted.
If the trial judge
determines that the
damage award is excessive and not supported by the evidence, then he can
give the plaintiff the
opportunity to “remit” so much of
the award as is excessive to bring it
within the range of
one supported by
the evidence.
The reasonableness of the ultimate damage
award is within the court’s sound discretion.
If the trial judge grants remittitur, then the
plaintiff must decide whether to accept the
remittitur or elect a new trial on the issue of
damages or appeal.
If remittitur is accepted, the plaintiff cannot appeal the remittitur decision. The trial court’s decision to grant remittitur, and
then order a new trial if the remittitur is rejected, is reviewed under an abuse-of-discretion standard.
Defense counsel often give remittitur only
glancing review in their post-trial briefs, preferring to focus on arguments in support of directed verdict or a new trial. While those arguments are certainly important, if they are unsuccessful in a large verdict case, then remittitur
may provide the only viable review of the excessiveness of a damage award.
Defense lawyers should approach remittitur
motions with that in mind, especially since it is
“exceedingly rare,” according to the SJC, that an
abuse of discretion will be found in refusing a
new trial on the ground of excessive damages.
Plaintiffs’ lawyers, conversely, should ensure
that they vigorously defend their clients’ damage awards at the post-trial motion stage with
the knowledge that if an award is going to be
reduced, it most likely will be done by the trial court.

determine in certain
cases that the benefit
of the single line on
the jury’s collective
psychology is outweighed by the opportunity to obtain
a more meaningful
review of the jury’s
award if the verdict
is adverse and large.
‘Dangerous
game’ of verdict
comparison
Much of the briefing in Aleo and Reckis focused on compensatory or punitive
damages awards in
other cases, and comparisons thereto. It
may be a lawyer’s natural urge to analogize
and distinguish prior
cases, but in its decisions in both cases,
the SJC rejected that approach.
In Reckis, in particular, it declared that such
comparison was a “dangerous game” and declined to grapple with it. Therefore, counsel
should consider foregoing, or at least making
secondary, any argument based on comparisons with other verdicts.
If comparison of verdicts is jettisoned,
counsel is left with (1) a comparison of the
damage award to the evidence presented at
trial, in the case of compensatory damage
awards, and (2) the BMW v. Gore due process analysis, in the case of punitive damage
awards, as his best arguments.
And, as described above, if verdict forms
were used requiring the jury to partition its
overall award into amounts for each category of damages, then the arguments by both
sides as to the appropriateness of the award for
compensatory damages can be better focused
on appellate review.

Remittitur motions provide defense counsel with the best chance of
obtaining a thorough review of a large tort damage award.
Special verdict forms
Reckis also provides guidance for Massachusetts trial lawyers through its discussion
of the limitations of general damage awards.
The SJC noted in Reckis that the lack of a
verdict form specifying the amounts awarded for the various categories of compensatory damages complicated the court’s review of
the award for excessiveness, as it could not
match the categories of damages to specific
evidence presented at trial.
Defense counsel have historically disfavored the use of verdict forms with lines for
each of the different categories of damages in
tort cases, reasoning that by asking the jury
to award specific figures for multiple categories of damages, the jury may ultimately
render a larger award than it would if it were
asked to provide one total figure only.
But, defense counsel trying a case in which
a large verdict is possible, or in which the
jury may have difficulty determining what to
award for one or more categories of the available damages, should consider requesting a
verdict form containing multiple lines for the
various damage figures.
Such a verdict form will enhance the
chance of obtaining meaningful appellate
review and having an excessive verdict reduced. Given that an appellate court’s review
of a large damage award is necessarily limited in the event that there is only one line
for damages, defense counsel may ultimately

Conclusion
Renewed care for remittitur motions,
a more critical and deliberate approach
to crafting verdict forms for compensatory damages, and careful planning of appellate arguments to avoid approaches that have
been rejected by the SJC can all assist counsel
in their strategy after a large damage award
is announced.
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