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Retailers seeking to expand their busi-
nesses into new parts of the United States 
often must obtain the approval of gov-
ernmental entities to operate in their new 
locations. The demands of the prospective 
tenant’s business may require it to find and 
lease retail space for a new location while 
the governmental approval process is still 
underway. For example, casinos may need 
approval of the local gambling com-
mission, banks may need approval from 
the FDIC, or restaurants might need the 
blessing of the local alcohol control board 
before they can operate their businesses. 
Prudent retail tenants faced with such 
a situation will use “early termination” 
clauses in their lease contracts to allow 
them to avoid the lease obligation if the 
required governmental approval cannot 
be obtained. Retailers who do use such 
clauses, however, must take care to fulfill 
their obligations to pursue regulatory ap-
proval in good faith. A retail tenant who 
ultimately invokes such a clause must be 
ready to demonstrate that it made reason-
able efforts to obtain regulatory approval 
if challenged by the landlord. A failure 
to pursue regulatory approval with due 
diligence may prevent the tenant from in-
voking the “early termination” clause and 
expose the tenant to significant damages 
for breach of the lease.

As an example, consider the recent 
experience of a foreign bank that noti-
fied its landlord of its decision to invoke 
an “early termination” clause of the lease 
during the 2008 financial crisis. The 
bank claimed that it failed to receive the 
necessary approvals required to operate in 
Massachusetts. As we will see, however, 
the bank withdrew its applications for 
regulatory approval before the requisite 
period for obtaining approval had expired 
under the lease. In these circumstances, 

the court ruled, in order to be 
able to take advantage of the 
early termination clause the 
bank would have the burden 
of demonstrating that even 
if it had continued its efforts 
until the end of the period, it 
would have been impossible to 
successfully obtain regulatory 
approval. More on this later.

“Early Termination” 
Clauses for Failure to  
Obtain Regulatory  
Approval

Retailers who sign leases 
for commercial space prior to 
obtaining regulatory approval 
to operate their business should 
insist on a clause in the lease 
contract that allows them to 
avoid or cancel the lease con-
tract if the regulatory approval cannot be 
obtained. Such clauses are often dubbed 
“early termination” clauses, or, in legal 
parlance, “conditions precedent” to the 
continuation of the lease. A typical “early 
termination” clause based on the failure 
of the retail tenant to obtain regulatory ap-
proval will give the tenant a certain fixed 
time period to seek the regulatory approv-
al, with the opportunity to cancel the lease 
if no approval is obtained. Such a clause 
in a lease contract is rooted in the idea that 
both parties understand, at the outset, that 
the reason the tenant wants to enter the 
lease is to use the space for its business. 
If it is unable to do so because it cannot 
ultimately obtain the necessary license or 
permit, the purpose the lease was to be 
used for is frustrated, and the tenant should 
be freed from the lease obligation.

To successfully invoke such a clause, 
however, the tenant must have made a 
good faith effort to obtain the required 

regulatory approval. Re-
tail tenants who try to rely 
on an “early termination” 
clause to cancel a lease 
for reasons unrelated to 
any failure to obtain regu-
latory approval do so at 
their peril. A landlord who 
suspects the retailer has 
merely reconsidered the 
wisdom of operating in 
that location or who has 
found a more desirable 
site can require the tenant 
to show what actions it 
undertook to attempt to 
attain regulatory approval. 
If the parties don’t agree 
that the tenant acted in 
good faith, a lawsuit will 
often follow.

Proving a “Good Faith”  
Effort to Obtain Regulatory                         
Approval

A retail tenant who seeks to rely upon 
the failure of such a condition precedent 
must show that it attempted to obtain the 
required regulatory approval in “good 
faith,” i.e., that it at least made “reasonable 
efforts” to obtain the regulatory approval.1 
What constitutes “reasonable efforts” 
will often be a question of fact, but courts 
around the country have given some guid-
ance on how such clauses will be construed 
when the tenant demonstrably fails to 
pursue the approval process.

Most importantly, to meet the “reason-
able efforts” standard, a retail tenant should 
ensure that it submitted all necessary 
applications for the necessary regulatory 
approval. In other words, the retailer must 
go through all necessary steps of the ap-
plication process to obtain a decision from 
the applicable regulatory authority. This 

Early Termination Clauses

by Paul White and Grace McGuire of Sugarman, Rogers, Barshak & Cohen, P.C.

continued on page 2

Paul White, Esq.

Grace McGuire, Esq.

“Early Termination” Clauses
Retailers Should Beware the Pitfalls of

for Failure to Obtain Regulatory Approval



2

requirement is in line with general princi-
ples of contract law that do not allow one 
party to a contract to avoid the contract 
by causing, though their own actions, the 
required means to make contract fulfill-
ment impossible.2

Typically, in a lawsuit based on an 
“early termination” clause for failure to 
obtain regulatory approval, it would be 
the landlord’s burden to prove that the 
tenant invoking the clause did not act in 
good faith. However, when the tenant 
fails to complete the necessary steps to 
obtain regulatory approval so that no de-
cision on the application is ever rendered 
by the regulatory body, many courts will 
penalize the tenant by applying one of 
two approaches. Under the “estoppel” 
approach, courts will refuse to allow such 
a tenant to invoke the “early termination” 
clause at all, thereby ensuring that the 
tenant will be found in breach of the lease 
agreement.3 Mitigating the harshness of 
this approach, other courts will shift the 
burden of proof to the tenant to show 
that even if it had completed the regula-
tory approval process, its application 
could not have succeeded. Even if a retail 
tenant completes all of the steps neces-
sary to the regulatory approval process, a 
landlord may still challenge whether the 
tenant pursued its applications with due 
diligence sufficient to meet its burden to 
act in good faith. In these circumstances, 
however, the burden is on the landlord to 
prove the absence of good faith.

As mentioned earlier, a good example 
of the problem, and of the burden-shifting 
approach adopted by the court, was 
presented in a recent Massachusetts case 
when a foreign bank entered into a com-
mercial lease in the hopes that it would 
be able to obtain approval from the FDIC 
and other federal regulatory agencies to 
operate a federal savings bank.4 The lease 
provided that it could be cancelled after a 
one year period if the bank did not obtain 
such regulatory approval within that time. 
In 2008, the bank duly submitted applica-
tions for approval to various regulatory 
agencies. However, federal regulators ex-
pressed concerns with the bank’s overall 

business plan, and 
their review of the 
bank’s applica-
tions for approval 
was suspended 
pending the 
bank’s revision 
of its business 
plan. After further 
negotiation with 
the federal banking authorities, the bank 
permanently withdrew its regulatory 
applications in 2009 at the height of the 
ongoing fiscal crisis in the United States, 
so that no decision on the applications 
was ever rendered. At the end of the one-
year period, the bank attempted to notify 
the landlord that due to a failure to obtain 
regulatory approval, it was exercising its 
early termination rights under the lease.

The landlord was, unsurprisingly, 
unhappy that the bank had simply “given 
up” on its efforts to obtain regulatory 
approval. In the litigation that followed, 
it alleged that by “giving up” on seeking 
regulatory approval before the expiration 
of the one-year deadline provided in the 
lease contract, the tenant had breached 
its obligation to act in good faith. In 
evaluating the parties’ cross-motions for 
summary judgment, the court expressed 
skepticism that the bank’s voluntary 
withdrawal of its applications met the 
“reasonable efforts” standard. It noted a 
strong line of cases where courts have 
concluded that where a party withdraws 
an application for regulatory approval, 
that party should not be able to invoke an 
“early termination” clause in the lease, 
because it has in effect caused its own 
failure to receive the necessary approv-
als required by the clause. The court 
ruled that the bank could not rely on the 
mere failure of the condition precedent 
and instead would have the burden of 
demonstrating that even if it had contin-
ued its efforts throughout the one year 
period, it would have been impossible to 
successfully obtain regulatory approval. 
This was a factual issue that would need 
to be resolved at trial with the assistance 
of experts on bank regulatory procedures. 

To avoid a trial and its exposure to an 
award of damages for all the rent that 
would have been payable under the lease, 
the bank had to agree to a sizeable settle-
ment of the claim.
Conclusion

In the increasingly regulated busi-
ness environment in the United States, 
retailers should take care to use “early 
termination” clauses if they need to ob-
tain regulatory approval to operate their 
business at the leased premises to protect 
themselves from the impact of failing to 
get the necessary approvals. But a retailer 
that enters into such a lease but fails to 
actually seek the necessary governmental 
approval before invoking such a clause 
may face severe consequences for that 
failure: it may be estopped from invoking 
the early termination clause at all, or may 
be forced to prove that even if it had tried 
to obtain the approvals, its efforts stood 
no change of success. Since most com-
mercial leases contain acceleration of rent 
provisions exposing a tenant to an award 
of liquidated damages upon default, a 
tenant would be well-advised to act dili-
gently in seeking regulatory approval or it 
may face serious financial consequences.

1 See, e.g., Transcanada Power Mktg. Ltd. v. Narran-
gansett Elec. Co., 542 F.Supp.2d 127, 135 (D. Mass. 
2008).
2 Restatement (Second) of Contracts, § 230(2)(a) (legal 
duty to perform an obligation is not discharged if the 
promisor breached the duty of good faith and fair 
dealing).
3 See, e.g., In re President Casinos, Inc., 419 BR. 381 
(E.D. Mo. 2009).
4 Banco do Brasil, S.A. v. 275 Washington Street 
Corp., 889 F.Supp.2d 178 (D. Mass. 2012). One of the 
authors of this article, Paul White, was lead counsel to 
the landlord in that case.
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